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LEGAL EDUCATION IN THE
UNITED STATES: THE MORE
THINGS CHANGE, THE MORE

“ [L]aw schools must
pursue many different
goals at the same time.
at a minimum, they
must provide the
students with sufficient
knowledge to prepare
them for the bar exam
and for the practice of
law. But, they must do
so in a way that keeps

the study of law in its

THEY STAY THE SAME

The annual meeting of the Research

. Committee on Sociology of Law of the In-

ternational Sociological Society, held in
San Juan and Mayagiiez August 1-4, 2004,
brought together scholars, teachers and

i professors of law and sociology from

* around the world to discuss a wide range of

topics. Several sessions were devoted to
the discussion of legal education in differ-
ent contexts. | had been asked to make a
presentation about legal education in the

| United States and to discuss recent trends

and reforms that affected it. What follows
is an edited version of my presentation.

| have been asked to speak to you about
legal education in the United States. As we
have seen in our discussions during the past
few days, the phrase “legal education” can
have several different meanings. For exam-
ple, we have discussed the need to educate

' the public about legal reform. Also, we have
. talked about education of children about the

proper “context” taking |

into account social,
political and economic

considerations.

law and about the education of judges as
part of judicial reform. Thus, | find that |
have to define the concept, and the context,
of the phrase “legal education” as | will be
using it today.

1 will be using the term to refer only to the
formal education of students who want to
practice law. In fact, perhaps it is better if |
do not use the term “legal education” at all
and simply circumscribe my remarks to the
more limited topic of “law school education.”

| think we can all agree that the goal of
law school education is to prepare students
for the practice of law. However,

4 there is no agreement as to what
ALBERTO BERNABE is the best way to achieve this
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goal; and, as we all know, there
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are many different approaches to it
throughout the world. My goal today is to
give a very quick summary of the develop-
ment of the American approach to law
school education and to assess some
changes and trends we have seen in it
throughout that history.

The history of American law school edu-
cation can be divided into three periods
characterized by the approach taken to
prepare the students for the practice of
law. The first approach was based on what
can be called an “apprenticeship” model, in
which young apprentices would work under
the supervision of practicing attorneys in
order to acquire the necessary training to
practice law. Indeed, as of 1922 not one
state required a person to attend a law
school to be admitted to practice.l In fact,
during this period, going to law school was
seen by many as an unnecessary delay2
and the legal community debated whether
academic education could really prepare
the students for the actual practice of law.3
It took years for legal educators to convince
the legal establishment that lawyers would
benefit from a formal education in law
schools before practice.

The second period in American law
school education was characterized by an
attempt to provide a “complete education”
rather than just professional training.
Based on this view, Roscoe Pound once
stated that the content of a good legal edu-
cation should include solid cultural training
and a grasp of the theory and techniques of
the social sciences, including history, soci-
ology and philosophy.4 Legal education
during this period was designed to prepare
the student to be a well educated citizen as




well as a competent practicing attor-
ney. As explained by the President of
Northwestern University in 1870,

The object of a law depart-
ment is not precisely and
only to educate young
men... to be practicing
lawyers, though it will be
largely used for that pur-
pose. It is to furnish all
students who desire it the
same facilities to investi-
gate the science of human
law, theoretically, histori-
cally, and thoroughly, as
they have to investigate
mathematics, natural sci-
ences, or any other branch
of thought.

During this early period of legal
education, however, law schools were
trying to compete with the more
“practical” approach to legal education
provided by the apprenticeship model.
Thus, in order to attract students, legal
educators would have to convince
them that by attending a law school
they could acquire some knowledge
that would be valuable for the practice
of law, and that this type of knowledge
could not be acquired through an ap-
prenticeship.8 Out of this need, the
current model of legal education was
developed.

During this early period of legal
education, however, law schools were
trying to compete with the more
“practical” approach to legal education
provided by the apprenticeship model.
Thus, in order to attract students, legal
educators would have to convince
them that by attending a law school
they couid acquire some knowledge
that would be valuable for the practice
of law, and that this type of knowledge
could not be acquired through an ap-
prenticeship.8 Out of this need, the
current model of legal education was
developed.

The current model of legal educa-
tion is characterized by two main
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elements: a graduate studies program
and the case method of instruction.
Unlike in some countries, where a law
degree is acquired after five or six
years of undergraduate study, in the
United States the degree can be ob-
tained after three years of graduate
study. This means that law schools’
programs are more limited and, thus,
it becomes more difficult to provide
the “complete education” advocated
by the educators of the early twentieth
century. It also means that law
schools have no control over the un-
dergraduate preparation of the stu-
dents attending law school. This can
operate as an advantage in that stu-
dents may come to law school with a
wide variety of different backgrounds
and interests and, thus, constitute a
diverse student body. On the other
hand, it can also operate as a disad-
vantage since some of the students do
not arrive at law school with those
elements of the “complete education”
that law school cannot provide once
the program is reduced to three years.

The second characteristic element
of the current education model is its
heavy reliance on the so called “case
method” as a teaching technique, the
creation of which is usually attributed
to Christopher Columbus Langdell, the
first dean of Harvard Law School.Z
Langdell believed that law was a sci-
ence that consisted of a finite number
of doctrines and principles.g8 The pur-
pose of legal education, according to
the Langdellian view, was to expose
the student to the doctrines through
the study of relatively few carefully
selected and arranged cases, which
would arguably enable students

to develop the ability to apply the doc-
trines to factual scenarios.2 On the
other hand, legal education reformers
of the period agreed that legal educa-
tion should be a combination of theory
and practice. The development of new
moot court programs, law reviews,
debate societies, and the precursors
of what are now clinical education
programs, were some of the methods
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suggested to achieve this end.20

Eventually, legal education became
the norm and the apprenticeship
model was abandoned.’2 Soon, how-
ever, as a result of its reliance on doc-
trinal analysis, some began to criticize
the new legal education based on the
“case method.” They complained it
was too theoretical and ineffective in
teaching practical skills.122 The debate
whether legal education should be
more “practical” has continued since
then.

A few examples of the criticism typi-
cal of this debate are illustrative. In
1921, Alfred Reed wrote that “[tlhe
failure of the modern American law
school to make any adequate provi-
sion in its curriculum for practical
training constitutes a remarkable edu-
cational anomaly.”2 In 1933, Jerome
Frank argued that law schools had
become too academic and unrelated
to practice, and called for the rejection
of Langdellian education theory.14
Twenty years later, in 1953, a report
on legal education in the United States
was publisheds which concluded that
the criticisms of legal education could
all be broadly grouped under one
heading: that law schools inade-
quately equip students with the practi-
cal skills necessary for the practice of
law.16 Some of the suggestions the
report proposed to bridge the gap be-
tween law school and practice in-
cluded the use of clinical educationiZ
and the development of problem-
solving methods of instruction to help
students learn factfinding and prob-
lem-solving skills.18

In response to similar criticism over
the years, much has changed since
1953, when the Harno report on legal
education was published. In terms of
curriculum, for exampie, we have seen
the creation of many new courses to
cover new and developing areas of the
law. We have also seen the content of
many of the courses change, also to
keep up with new developments. In
terms of teaching methods, we have
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seen the development of many differ-
ent teaching methods, including, for
example, methods based on clinical
education and problem solving skills.
Finally, we have seen the creation of
specialty programs, certificate pro-
grams [akin to “majors” in undergradu-
ate studies] and graduate and sum-
mer programs.

However, in legal education, the
more things change, the more they
stay the same. Even though there have
been some changes in curriculum and
teaching methods, the required
courses, and teaching methods used
are essentially the same as those de-
veloped by Langdell from the late 19t
century. The first year curriculum for
all American law schools is essentially
the same (torts, contracts, property,
civil procedure, criminal faw, and con-
stitutional law), and most of the pro-
fessors still seem to be using the
same old case method of instruction.
The common emphasis on doctrinal
education has a tendency to minimize
discussion of “big picture issues,” like
the “context” that Roscoe Pound was
talking about in 1933, and of issues
like professionalism and problems of
access to justice and legal represen-
tation.

Also, the debate between the
“practical/professional” education
model and the academic one rages on.
In 1979, for example, the Report of
the ABA Task Force on Lawyer Compe-
tency concluded that iaw schools were
not doing a very good job of training
the students in practical skills.12 More
recently, a former president of the
American Bar Association wrote: I
can't think of any other profession that
operates with so little connection be-
tween those who are practicing and
those who are the gatekeepers for the
profession.”2 Elsewhere he argued
that by “the case method provides the
law student with only an academic
view of the law.”2L  Thus, while law
schools have move toward diversity in
the curriculum, the profession de-
mands that they do a better job of pre-
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paring the students for practice.22

Traditionally, the legal community
in the United States has considered a
law school graduate to be qualified to
practice in any aspect of the profes-
sion as soon as he or she is admitted
to practice in a particular jurisdiction.
However, it is debatable whether this
is true in practice. What has hap-
pened is that, even though legal edu-
cation in the United States has aban-
doned the required period of appren-
ticeship, law schools assume that its
graduates are going to work in law
firms where they will get the training
they need to complete their education
and be ready to practice law compe-
tently.22 Dean Brest of Stanford Law
School, for example, has been cited as
saying:

If the student is likely to go
into a solo practice, then our
graduates would be badly
prepared. The assumption
underlying our law school is
that they are going to work
for firms in which they will be
apprenticed... In law school,
we turn them over to the
firms for that training.

Interestingly, therefore, given its
reliance on the job training while in
summer jobs or after graduation, the
American law school system in a way
has gone back to the days of the ap-
prenticeship model.28 This reality has
lead many to suggest the implementa-
tion of a two-tier education system like
the one followed in the Common-
wealth Caribbean and in England,?¢ or
a certification system for certain types
of practice.2Z

The two most recent studies on
legal education sponsored by the
American Bar Association have recog-
nized this new de-facto apprenticeship
system, but in the end have not added
much to the debate. In the 1990s, an
ABA appointed a task force concluded
that one of the few ways in which law
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school graduates were effectively
acquiring practice skills was through
the apprenticeship-style, in-house, or
on-thejob training programs.?2¢ For
this reason, the task force stressed
that legal education is a “process”
that is not finished during the law
school years and that both the aca-
demic and practicing bar have com-
plementary duties toward the devel-
opment of students’ skills.22

What is striking, however, is that
the conclusions of this report are al-
most identical to the conclusions
reached by Professor Harno in his
report on legal education in 1953.
Back then, he stated:

We start form the premise that
law-school graduates, although
they have passed their bar exami-
nations, are not (or should we
say, as legal education is now
dispensed by the law schools, are
not) ipso facto qualified to as-
sume the responsibilities of the
practice of law. Additional train-
ing, at least in the simpler skills
of the profession, is essential. If
all individuals nely admitted to
the bar were required to serve
office apprenticeships, or if, in
fact, all took positions in offices
upon their graduation from law
school, the problem would tend
to disappear. In a limited num-
ber of jurisdictions the standards
of admission do, indeed, provide
that candidates for the bar must,
in addition to studying in a law
school, serve office apprentice-
ships. In most states there is no
such requirement. Whose re-
sponsibility then is it to see to it
that all applicants are qualified in
the essential skills of the prac-
tice? In considering this question
careful thought should be given
to the views... that law schools
should not undertake what they
are not qualified or equipped to
do. ... The question before us is
one of joint responsibility for the




Profession, the bar examiners,
and the schools.

One could use these exact same
words to summarize the report of the
ABA Task Force written forty years
later. It is interesting (and unfortu-
nate), to say the least, to realize that in
forty years the legal education estab-
lishment has not been able to deal
effectively with the same old prob-
lems.

In conclusion, law schools must
pursue many different goals at the
same time. At a minimum, they must
provide the students with sufficient
knowledge to prepare them for the bar
exam and for the practice of law. But,
they must do so in a way that keeps
the study of law in its proper “context,”
taking into account social, political,
economic considerations. Obviously,
the challenge for legal education today
is developing a system that meets all
of these goals in a very limited period
of time. Merely adding courses to the
curriculum will not be enough. Legal
educators must help students learn to
understand the connection between
law and social relations, such as race,
gender, class, and sexual orientation.
This perspective will, of course, en-
hance the cultural awareness of stu-
dents, making them better prepared
and better educated. Unfortunately,
given the limitations imposed by time,
curricular needs, and concerns about
the bar exam, these new perspectives
into legal education will probably be
explored not institutionally but by indi-
vidual professors. Hopefully, as more
professors do so, the diversity in their
teaching methods, interests and topics
will enhance law school education.

Notas:

eProfessor of Law, The John Marshall Law
School. B.A. Princeton University, 1984;
J.D. University of Puerto Rico School of
Law, 1987; LL.M. in Legal Education, Tem-
ple University, 1994. This Article is an
edited version of a paper presented at the
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